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MUMBAI.
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Versus

Unique Shanti Developers LLP
(Unique Signature)
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Hon'ble Member & Adjudicating Officer

Appearance:
Complainant: Adv.Sunihaja Nadar
Respondents: Adv. Suraj N. Naik.

FINAL ORDER
2$h August 2018.

The complainant contends that he booked flat nos. 206 atd 207 rr
respondents' registered proiect Unique Signature situated at Mira Road.

The respondents failed to hand over their possession on agreed date, 31st

December 2017. Thetefore, the complainart withdraws from the proiect

and claims refurld ofhis amount with interest and /or comperuation under

Section 18 of RERA.

2. The respondents have pleaded not guilty. They have filed their reply
to contend that Survey No. 225/14 measuring 11,950 sq.mtr. of village

Ghodbunder belonging to one Mr. Bhau Vaiti and others, was transfered

by them to Mr. H.P. Joshi by way of agreement for sale. Mr. Joshi in hlrn,
trarlsferred the said property to M/s. Ravi Developers by an agreement for
sale on 30.11.1994. Survey no. 88/1,/1,, Swvey No. 89/1, S.No. g9l3

ag$egating 87950 sq.mhs. belongrng to Mr. Bhudhya Tare were



transfeEed to M/s. Ganesh Construction Co. by his heirs and M/s. Ganesh

Construction Co. tra$fe[ed it to M/s. Ravi Developers by an agreement

dated 01.05.1995. Out of these two properties M/s. Ravi Developers

transferred a portion measuring 2077 sq.mtrs. to M,/s. Sanghavi Projects.

The partner of Sanghavi projects retired and the respondents became the

partner of San8havi Projects on 31.03.2015. The layout of the aforesaid

properties was approved by the Mira-Bhyander Municipal Corporation

and tlle respondents constructed Unique Signature, Building No -16 on

that land. However, one Mangesh Vaiti filed RCS No. 516 of 2015 in the

Court of C.J.S.D., Thane against M/s Ravi Developers and Municipal

Corporation. The Court granled temporary iniurction in favour of Mr.

Vaiti and restrained the M/s. Ravi Developers from parting with the

possession of Survey No. 225/14 and 225/3, pending the trial. The

respondents contend that the Building No. 16 is not covered by the order

but the Municipal Corporation did not issue the occuparcy certificate

because of the said order, though the building is wholly completed. Hence,

they request to dismiss the complaint.

4. Following points arise for determination and I record my findings

thereon as under:

POINTS FINDINGS

1. Whether the respondents failed to hand over AIfirmative.

the possession of the booked flat on agreed

date?

2. Whether the respondents are liable to refund Affirmative.

Complainant's amourt with interest?

REASONS

5. The complainant has produced the copies of the agreement for sale

of flat nos. 206 & 207 wherein the respondents have agreed to deliver the

possession of the said flats on 31.12.2017. The respondents have admifted

that they have not received the occupancy certificate. So the project is on-



going (incomplete) project in the eye of law, Section 3(2)(i) of Maharashtra

Ownership Flats Act, 19(3 prevents the promoter from allowing persons

to enter into the possession of the flat without occupancy certificate. The

respondents therefore, could not hand over the possession of the flaton the

agreed date. Hence, I record my findings to the eflect that the respondents

have failed to hand over the possession of the flats on agreed date.

6. The teasons for delay assigned by the respondents do not appear to

be suJficient to absolve them from the liability cast upon them by Section

18 of RERA which provides that on the failule of the promoter to complete

the proiect on the specilied date, the allottee gets option to withdraw from
the project and claim his refund of his amount with interest and/or
compensation. This issue about the pending litigation has also been dealt

$'ith by the Hon'ble High Court irr Neelkamal Realtors Suburban pvt. Ltd._

v/s-Union of lndia - 2017 SCC online Bom-9302 and the pending litigation
carnot be an excuse for extension of time. So I find that the respondents

are liable to refund the complairumt,s amount.

7. The complainant has filed schedule of payment arnexure_2 which

shows the amountpaid by the complarnart to the respondents towards the

consideration of the flat, taxes paid and the expenses incurred by him for
obtaining the loans from LIC Housing Finaace and Federal Banl. The

respondents have defaulted in handing over the possession of the flat on
agreed date, hence, they must resLore the complainant to his original
position by reimbursing the expenses incurred by him. The respondents

are liable to pay the amount to the complaina.nt with prescribed interest
from the dates of payment tiu their refund. The prescribed rate oI interest
is 2% above SBI's highest MCLR which is currently 8.5%. The complainant
is entifled to get Rs. 10,000/- towards the cost of the complaint. Hence, the

order.
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ORDER

The resPondents shall refurd the comPlainanfs the amount

mentioned in sched.ule of payment marked Annexure-2 with simple

interest @ 10 5% P.a. from the date of payment till thet refund'

Schedule oI payment marked Annexue-2 shall lorm the part of this

order

The respondents shalt pay complainant Rs 10'000/- towards the

cost of the comPlaint

The charge of the amourt Payable to the comPlainant shall be on

his booked flat till his claim is satisfied

The complainant shall execute the deed of cancellation of the

agreement for sale when his claim will be sati

Date:29.08.2018
(B

Member & Adjudicating Officer,
MahaRERA, Mumbai'
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