BEFORE THE MAHARASHTRA REAL ESTATE REGULATORY AUTHORITY,
MUMBAI
Complaint No.CC006000000078195

Rojeshwar Bhaskar Smarta & Ancther e COmMplainants
Versus
Sanvo Resorts Private Limited . Respondent

Project Registration Mo. PS2000000573

Coram: Hon'ble Dr. Vijay Satbir Singh, Member - 1/MahaRERA

Complainant appeared in person.
Adv. Prasanna Tare a/w Adv, Akshada Shetye oppeared for the respondent.

ORDER
(34 October, 2019)

l. The complainants have filed this complaint seeking directions from
ManaRERA to the respondent to handover passession of the flat along
with eccupancy cerificate and alse to pay inferest for the delayed
possession as provided under section-18 of the Real Estate [Regulation
& Development) Act, 2014 (hereinafter referred to as “the RERA"] in
respect of booking of a flat No. 804, in building No. 3-1 in wing —C of
“Altis" building in the respondent’s project known as “Marathon
Nexzone" bearing MahaRERA registration No. P52000000573 af Fanvel,
MNavi Mumbal,

2. This matter was heard on several occasions and  the same was heard
finally on 19-08-2018 when baoth the parties appeared and made their
subrmissions. Further, though the parties soughl time to settle the matter
amicably, they could not arive at any mulually agreeable terms.
Hence, the matier is decided on merits.

3. Itis the case of the complainants that they had booked the said flat
for a total consideration amount of Rs, 44,72.520/-. The registered
agreement for sale wos executed between the complainants and the
respondent on 12-10-2013. According fo the said agreement, the
respondent was ioble to handover possession of the said flat to the
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complainanis on or before December, 2014. The complainants have
paid an amount of R5.41.5% 347 /- 1l date to the respondant. However,
the respondent has failed and neglected to handover possession of the
said fiat to the complainants. Hence, the present complaint has been
filed.

. The respondent filed its written sulbbmissions on record and disputed the
claim of the complainants and stated that there is no intenfional delay
on their parl. However, the project got delayed due fo the reasons
which were beyond its confrol. The respondent further staled that the
project under reference is complete in all respects and it has oblained
part occupancy cerfificate upto 24 floor on 2-05-2019 from CIDCO-
NAINA being competent authority, The respondent further stated that
the complainants are defaulters in maoking payment as per the payment
schedule indicated in the agreement for sale and have not pald an
amount of Bs. 10.99,.551/- jowards the cost of the said fiat and other
charges; thereby breaching the terms and conditions of the agreement
for sale os well as the provisions of RERA, Hence, the present compiaint
is not maintainable under section-18 of the RERA.

- In addifion ta this, the respondent further stated that under section-18 of
the EERA, the promoler is liable to pay interest/compensatian, if it fails ta
complete the construction or offer possession in ferms of the agreement
for sale. Even as per seclion-19(6} of the RERA, the comploinants have
foiled and neglected to poy the consideration amount os per the
schedule. Hence, the complainants have no right to file the present
complaint.

. The respeondent further stated that as per clause No. 15 of the
agreement, the respondent was ligble fo handover possession on or
before Dacember, 2016, provided that the amounts due and payable
by all the alioftees are duly paid. However, in the present case, the
complainants are defaulters in payment. Hence, they cannot file this
complaint. The respondent further sfated that as per the said clause the
respondent was entifled to get reasonable extension of fime of 4 months
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and above from the due date, thereby aggregaling to ? manths.
Moreover, the revised proposed completion dale menfioned in
MahaRERA website is 31-12-2017, which is yet 10 come.

. With regard te the change in building plars, the respondent stated that
the complainants. ot the time of booking itself, were aware that the
respondent is proposing to construct 33 or more upper floors above 27
floor under the said rental scheme sanclioned by the competent
authanty. Hence, now they cannol make grievances about the same,

. Regarding the delay. the respondent has staled that it applied for CFO.
NOC in March, 2018 and got the same on 4-09-2018 l.e. after 162 days
and then applied for occupancy cerfificate on 11-09-2018, which they
received on 2052019 i.e. after lapse ot 325 days. The respondent,
therefore, stated that in iolal around 565 days delay for granting
permissions by varous authorties becouse of which the respondent
should not be held responsible. The respondent, therefore, requested
tor dismissal of this complaint.

. The MahaRERA hos examined the arguments advonced by both the
parties as well as record. In the present case, admittedly, there is delay
in handing over possession of the flat to the complainants. The
complainants are seeking interest from 1-1-2017. since the date of
possession mentioned in the cgreement for sale is December, 2016
However, on perusal of clause No. 15 of the said agreement, there is a
grace period aggregoling § months. Hence. the ogreed date of
possession in the agreement for sale & 30-09-2017 (including ¥ months
grace period). The complainant can seek interest for the delayed
possession from 1-10-2017 enly. However, the respondent hos argued
that there is no intentional deiay on its partl. The project got delayed
due to the competent authority and other concemed departments in
granting permissions such as CFO, NOC, occupancy cerlificate etc.,
But, the respondent has not made out any case to show the steps il
had taken to expedite the permissions from the concerned authorities
at the relevant time, though being promoter of the said project. the
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respondentwas liable to get all requisite permissions from the concernad
authorifies including the competent authonty within time line. Hence.
for the delay, the complainants can not be held responsible, since they
have put ther hard eamed money in booking of the said Hlat and
waiting for the possession since then, However, even if the MahaRERA
considers the said reasons cited by the respondent being mitigafing
circumstonces, the respondent can seek extension of & months in the
dale ol possession In the agreement for sale executed belween both
the complainont and the respondent, which was also permissible under
the MOFA, prevaling at the time, when the aogreement for sale
registerad.

10.The provision of section-18(1) of the RERA, provides that on promaoters’

failure to give possession on the date specified in the agreement for sale,
if the alloftee is wiling fo confinue in the project, he s entitled fo seak
interest at prescribed rate under sechion 18 (1] of the RERA and the rules
and regulafions made there under on the aclual amouni poid by the
allottee for every month of delay fill the date of possession. In the
present case. admiftedly, the respondent has failed to handover
possession of the said flat to the complainants on the aogreed date.
Hence the MahaRERA is of the view that the complainants are enfitied
o getl interes! for the delayed possession under section-18 of the RERA.,

.Further, the MahaRERA also feels that the payment of interest on the

money invesied by the home buyers is not the penalty, but. a  type of
compensaticn for delay as has been clarified by the Hon'ble High Court
of Judicature at Bombay in the judgment dated &b December, 2017
passed in W.P.No. 2737 of 2017. The respondent is liable to pay interast
for the period of delay in accordance with the terms and condifions of
agreement. The MahaRERA turther clarify that since the port occupancy
cerfificate has been obtained for the said project on 2-05-2019, the

claim of the complainants for interest beyond that period, cannot be
considered by MahaRERA,
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12.In view of above focts and discussion, the respondent is directed to pay
interes! o the complainant on ameount paid by the complainants ta
the respondent from 14 April, 2018 [31-12-201 6 date of possession as per
the agreement for sale + ¥ months grace period/extension as per clouse
No. 15 of the agreement for sale + & months grace pericd| till the dote
of part occupancy cerdificate i.e. 205-2019 ot the rate of Marginal Cost
Lending Rate [MCLR] of SBI plus 2% as prescribed under the provisions of
Sechion-18 of the RERA.

13.The MahaRERA has turther observed that there i regisiered agreement
for sole executed between the parties and the same has binding effect
on bolh the complainant allottees aswell as the respondent/promoler.
All the terms and conditions including that of payment is 1o be made as
per the poyment schedule menfioned in the agreemenl. For any
breach in payment, both are entitled to claim same interest s

provided under section-8 of the RERA.

14. With these drection, the complaint stands disposed of.
|
day

(Dr. Vijay Stotbir Singh|
Member - 1 /MahaRERA
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